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Case Study:
Ed van der Hoek: online copyright infringement

SME details

Name of company: EDART by Ed van der Hoek
Location of headquarters: The Netherlands
Industry: Visual Artist

Status in China: Not doing business in/with China, but their products are copied in China.

v/ Case background

Ed van der Hoek, a Dutch artist, has been creating paintings with animals in classic cars as his main theme for almost thirty years.

Since 2015, Ed has been finding a large quantity of infringing cushions, bags, carpets, umbrellas and other consumer goods having
been sold on various Chinese e-commerce platforms and international platforms. In 2023 alone, the artist had counted over seventy
Chinese sellers using his art works without his permission through a brief search covering only one of the biggest e-commerce
platforms in China.

Since China is a member of the Berne Convention, copyright created in most of the countries around the world will automatically be
protected in China. After learning that the items printed with his artwork without his permission constitutes a copyright violation in
China and that he could enforce his copyright in China, Ed decided to defend his IP rights.

ill Actions taken

In 2018, Ed contacted the relevant business support organisations in the Netherlands, to understand different avenues of IP
enforcement and how to collect strong evidence to support his case. Before COVID, in 2019, Ed had already identified more than
140 vendors selling items bearing his artwork on one of the biggest e-commerce platforms in China. After COVID, many copycats
went out of business, and the number of sellers decreased to 70. The value of the infringing goods is currently not clear. Based
on the identified infringements, the estimated annual turnover of the infringements would be more than EUR 20 million.

As the whole process of evidence collection has been very time and energy-consuming, Ed had drastically reduced the time he
spent creating new artworks for years.

Ed’s story has also caught the media’s attention in the Netherlands. His experience has been broadcast on TV and published in a
national newspaper. Shortly afterwards, more IP experts started contacting Ed and offering legal assistance. They evaluated Ed’s
situation and estimated that Ed had a good chance of winning a case if he decided to start the litigation process.

Besides the evidence of infringement, the evidence of ownership is equally important in copyright cases. With regards to the
paintings and photography, Ed has collected the EXIF (Exchangeable Image File Format) data, including the information about the
date of recording and the device used for recording. In addition, the first publications of his artworks are always made on Flickr.
Flickr is an open source, meaning that the evidence of ownership rights is transparent and documented. During the litigation, the
Chinese judges accepted the above proof of ownership, but additionally they asked for more evidence, such as a video with his
face and his passport or ID in combination with a signed form showing the proof.

To address the violations of copyright law, and showcase the strong determination to defend his rights, Ed started a civil litigation
procedure. Ed and his legal team carefully chose one of the malicious sellers and brought a lawsuit to the court in the province
where the seller was located. Depending on the success of this first case, they may bring more lawsuit cases going forward.

Z Outcome

The first trial was scheduled to begin in Quanzhou, China's Fujian Province at the Primary People's Court in early 2023. Unfortunately,
the first hearing had been postponed at the request of the defendant's lawyers. Ed’s lawyers requested the court to speed up the
process. Eventually, an open hearing took place. During the open hearing, with the agreement of both parties, the court mediated

the dispute.
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After the mediation, the defendant acknowledged the infringement against the copyright owned by Ed and promised to compensate
Ed for the loss of RMB 30,000 (approx. EURO 4,000), which had been paid after the court reached the verdict. In addition, the
defendant had to immediately cease infringing Ed’s copyright of the artwork and delete the infringing links. The defendant promised
not to continue using or infringing on the artwork involved in this case. Otherwise, they would bear a penalty of 10 times the total
amount of subsequent infringing sales and a compensation amount in this case. Finally, the official fee of the litigation case would

also be borne by the defendant.

The result of the case was satisfactory and encouraging for Ed. Although the compensation amount was not as high as Ed had
expected, it is important for Ed to have a court ruling whereby the seller has acknowledged the illegal sale. Ed and his legal team
now understand the litigation procedure and have more confidence in IP enforcement in China.

® Lessons Learnt

e Once an original work has been created, in most cases, the

creator will automatically enjoy copyright protection in all 181

member countries of the Berne Convention for the Protection of Literary and Artistic Works including all European Union countries

and China.

e Evidence collection of the infringement is time and energy-consuming, but it is the most important step in enforcing your IP

rights. To enforce a copyright, you would also need to provide

evidence of ownership.

e With the help of the judges, two parties may choose to use mediation within the litigation process, which can help save time
and money. If both parties reach an agreement, the court will issue a mediation order, which is enforceable and has the same

legal effect as a court judgement or a decision.

e When you encounter IP infringements, you should seek support from Business Support Organisations such as Chambers of

Commerce, and most importantly IP experts. The China IP SM
enforcement avenues.
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